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Terms and Conditions 
2020 Explanation of Changes 

The following is an explanation of the changes Wolters Kluwer has made to its static deposit terms and 
conditions. These terms and conditions are found in our Deposit E-forms Module and our Deposit E-
forms Module for Credit Unions (DEM and DEM-CU). Generally, the form number for these terms and 
conditions are TC-XX or TC-CU-XX, where “XX” represents the two-letter abbreviation for the 
jurisdiction. Due to varying legal requirements for certain institutions, some states will have a “BK,” 
“SA’” or “SL” version. We have created separate explanations of changes for other delivery channels. 

We consider a broad variety of sources in the process of evaluating potential improvements. Among 
other things, we consider court decisions, customer requests, recommendations found in professional 
publications, changes in technology, industry trends, and questions we receive from our customers on 
the meaning or purpose of particular provisions.  

The changes to these terms and conditions are discussed in the order found within our standard TC-XX 
and TC-CU-XX. The most significant changes involve modifications to the Withdrawals section, the 
Statements section, and the Account Security section. In addition, we have created a new Terms and 
Conditions Overdraft Addendum (TC-OD-ADD), which includes a new section titled “Understanding and 
Avoiding Overdraft and Nonsufficient Funds (NSF) Fees” that consolidates the terms and conditions 
relating to overdrafts and NSF into a single location.  

1. In the Deposits section, we added “counterfeit cashier’s check” as an example of an item that 
an institution can charge back to an account. The example was added per customer request 
given the increased frequency of counterfeit cashier’s checks. The language also helps bolster 
compliance with regulator guidance. See, for example, OCC Bulletin 2007-2. 

 
Also, in the last paragraph of the Deposits section, we added the words “or draft” after “If we 
accept a third-party check” in order to broaden the types of deposits covered by the language. 

 
2. In the Withdrawals section, two subsections (and part of a third) were moved to the newly 

created separate addendum (Form TC-OD-ADD). The content that was moved includes the 
subsection titled “A Temporary Debit Authorization Hold Affects Your Account Balance,” the 
subsection titled “Overdrafts,” and the paragraph referring accountholders to the institution’s 
funds availability policy. For specifics about any changes to the content that was moved, see 
the explanation of changes (below) for the new addendum. This change was made to 
consolidate the information relating to overdrafts and nonsufficient funds into a single location. 

 
In addition, per customer request, we added a new subsection to the Withdrawals section titled 
“Cash Withdrawals.” The subsection has two purposes. The first is to inform the accountholder 
of the risks involved in carrying large amounts of cash and to point out alternatives. The second 
is to obtain the accountholder’s agreement to hold the bank harmless from liability in the event 
the cash is lost, stolen, or destroyed. Some institutions require a signed separate 
indemnification agreement when an accountholder withdraws a large amount of cash. While 
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there are definitely benefits to having a signed separate agreement, there are also some 
challenges with that approach. For example, tellers have to remember to have the form 
completed. In addition, what happens if the accountholder refuses to sign the agreement? 
Adding a provision to the terms and conditions helps address some of these challenges. 
 
Also, we modified certain text in the “Multiple Signatures, Electronic Check Conversion, and 
Similar Transactions” subsection to clarify that, for a truncated item (e.g., an electronic check 
conversion), the institution has no opportunity to review “signatures or otherwise examine the 
original check or item.” Previously, only the lack of an opportunity to review signatures was 
called out. The new language will better protect a financial institution in the event an 
accountholder makes a claim regarding something other than the review of multiple signatures.  

3. (New York Only) In the Ownership of Account and Beneficiary Designation section for New York, 
the “Joint Account - With Survivorship (and Not as Tenants In Common)” subsection was 
modified in three places so that the reference to “including checks” now says “including checks 
or other orders.” This change was made so that the language more closely parallels the New 
York Code (see 3 NYCRR § 15.3).  

 
4. The Stop Payments section was modified per customer request to remove the sentence that 

says a stop payment request can only be released by the person who initiated the request. The 
customer requests we received are valid because, in the electronic age in which we live, stop 
payment requests can be initiated in a number of ways. For example, if a stop payment request 
is submitted and released electronically from the same computer, it may be impossible for an 
institution to know which joint accountholder initiated the original request and which 
accountholder was requesting the release.  

 
5. The Telephone Transfer section was modified to remove language that discussed the limitations 

on the number of monthly transfers that could be made from a savings account. The language 
that was removed specifically stated that there was “a maximum of six per month (less the 
number of ‘preauthorized transfers’ during the month).” We removed this language for two 
reasons. First, our content design provides for this information to be disclosed in multiple other 
places (e.g., Truth-in-Savings and Regulation E disclosures). Second, some institutions expressed 
concern that the language in the parenthetical was confusing. The intent of the language was 
that the word “less” meant “minus.” However, some thought it meant that preauthorized 
transfers were “excluded” from the six. 

 
6. (Credit Unions Only) In the Amendments and Termination section, we added a sentence that 

says, “Only a joint tenant that is a member can close an account.” This addition was made per 
customer request. The language is similar to some optional text that we offer in our Account 
Information Brochure (where the content is tailored) that discusses the limitations on a joint 
tenant to vote, borrow money, or hold office. The sentence adds value, and we added it to the 
Amendments and Termination section because closing an account is in line with the concept of 
termination. 
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7. A new subsection titled “Duty to Notify if Statement Not Received” was added to the Statement 
section. The provision requires accountholders to immediately notify the financial institution if 
they do not receive their statement by the date they would normally expect to receive it. We 
are adding the provision in response to the 2016 case, Calleja-Ahedo v. Compass Bank. 

 
(All jurisdictions except Tennessee) In addition, the “Your Duty to Report Other Errors” 
subsection was retitled and is now called “Your Duty to Report Other Errors or Problems.” Also, 
the sentence “In addition to your duty to review your statements for unauthorized signatures, 
alterations and forgeries…” was modified. That sentence now includes the italicized text “In 
addition to your duty to review your statements for unauthorized signatures, alterations and 
forgeries, you agree to examine your statement with reasonable promptness for any other 
error or problem, such as an encoding error or an unexpected deposit amount.” This change 
was made in response to the 2017 case, Bank of America, N.A. v. Putnal Seed and Grain, Inc. 
The requirement for an accountholder to review statements for unexpected deposit amounts 
should help financial institutions address situations, for example, where someone at a business 
is diverting a portion of the deposits for unauthorized personal use. NOTE: this change was not 
made to the Tennessee version because that state has a non-uniform version of UCC section 4-
406 and, thus, the language already addresses “incorrectly credited deposits.” 
 

8. The Security section has been renamed Account Security. The new name better reflects the 
nature of the provisions within the section. 

 
In addition, the section has been divided into two subsections. The first subsection is titled 
“Duty to Protect Account Information and Methods of Access.” The second subsection is titled 
“Positive Pay and Other Fraud Prevention Services.” With regard to the latter, the commercially 
reasonable security procedures language was edited to better follow the rules as provided in 
UCC article 4A. Also, with regard to positive pay, the language was modified to add examples of 
when the positive pay service might be appropriate for an accountholder. This change was 
done in response to the 2016 case, Majestic Building Maintenance, Inc. v. Huntington National 
Bank. Providing these examples, and assuming institutions follow them, enhances the 
enforceability of the provision. 
IMPORTANT COMPLIANCE CONSIDERATION: The Majestic Building case may also mark a trend 
toward courts closely reviewing these kinds of liability-shifting provisions. Thus, institutions 
should use care when seeking to enforce this provision, limiting the provision’s use to 1) 
accounts where the positive pay service is demonstrably appropriate, and 2) to situations 
where the fraudulent or unauthorized transaction clearly could have been prevented by the 
positive pay service that was offered. 

9. (Credit Unions Only) In the Early Withdrawal Penalties section, we change the phrase “a 
withdrawal from a time account” to “a withdrawal from a time or term share account.” We also 
changed the phrase “caused by our setoff” to “caused by the enforcement of our right to 
repayment of indebtedness.” This new language is more appropriately tailored to credit union 
products. 
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10. In the Waiver of Notices section the language “if you deposit a check” was changed to “if you 
deposit an item” to provide for a broader array of the types of deposits covered by the section. 
 

11. We created a separate new Terms and Conditions Overdraft Addendum (Form TC-OD-ADD). 
The Addendum implements a new section titled “Understanding and Avoiding Overdraft and 
Nonsufficient Funds (NSF) Fees.” This change was driven by recent lawsuits filed against a 
variety of financial institutions. The reason we decided to create a separate new section is to 
consolidate the information relating to overdrafts and nonsufficient funds into a single location. 
Putting this information in one section makes it more convenient for, and conspicuous to, 
consumers. The reason the section was put on a separate document is because users of the 
form will need to make numerous language choices, depending on their institution’s overdraft 
policies and procedures. In a static form, this means there is a need for checkboxes and blank 
lines, which we have traditionally kept off the TC-XX and TC-CU-XX document series. Previously, 
most of the information now contained in the TC-OD-ADD was within the Withdrawals section 
or otherwise located elsewhere in the document. However, some of the content is new. And in 
the case of the payment order of items, that content was included on a separate document 
(Form POI).  

 
Critical to providing a meaningful solution that can help financial institutions avoid, or even win, 
a lawsuit is creating a disclosure that matches the institution’s policy. Not surprisingly, financial 
institution policies vary widely, which can be driven by their size, location, processing systems, 
tolerance for risk, and a host of other factors. Because of this wide variation in financial 
institution policies, we have taken a template approach to help financial institutions create this 
content. This template approach is designed to help walk financial institutions through creating 
a disclosure that addresses key issues raised in these recent lawsuits while at the same time 
allowing the institution to customize the language to match their policies and procedures. 

As a result, the Understanding and Avoiding Overdraft and Nonsufficient Funds (NSF) Fees 
section has nine possible subsections. Here is a listing of those subsections and a brief 
explanation of the purpose of the text.  

i. The first subsection is titled “Generally.” The purpose of the subsection is to let the 
accountholder know that, overall, the section has two purposes. One purpose is to help 
educate accountholders about overdrafts and NSF fees to help them avoid any fees. The 
other purpose is to let accountholders know that the section also includes some 
contractual provisions.  

IMPORTANT COMPLIANCE CONSIDERATION: Note that the standard subsection includes 
a general definition of overdrafts and NSF transactions. Importantly, institutions should 
modify or add more specificity to those definitions, as may be dictated by their specific 
policies and practices. For example, we know of at least one financial institution whose 
policy is to only charge an overdraft fee when a transaction is covered for an 
accountholder that has signed up for their courtesy pay plan. In all other circumstances, 
the financial institution charges an NSF fee, regardless of whether the transaction is 
covered. Because the amount of the overdraft fee and the NSF fee vary, making sure the 
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language matches the financial institution’s policy is critical. One possible example of 
such text is included along with a checkbox option. A second checkbox option has been 
included for any additional information the financial institution wants to provide in the 
Generally section that may relate to the financial institution’s overdraft policies. 

ii. The second subsection has alternate titles depending on the financial institution’s 
policies. The title “Determining Your Available Balance” should only be used by financial 
institutions that use the available balance method and whose policies match the hard-
coded language. Other institutions should use the “Determining Your Account Balance” 
option and provide language specific to their institution. Institutions that use the actual 
(i.e., ledger) balance method can look at the middle paragraph of the hard-coded 
language as a possible starting point. 

The purpose of the subsection is to explain to accountholders how their account balance 
is calculated for the purpose of determining whether there is enough money in the 
account to cover a transaction.  

IMPORTANT COMPLIANCE CONSIDERATION: A core argument of the recent lawsuits 
(mentioned above) focused on an institution’s failure to provide a definition for the 
term “available balance.” As a result, it is critically important for institutions that use the 
available balance method to explain the meaning of that term to accountholders. Before 
using the explanation Wolters Kluwer drafted, make sure the language matches your 
institution’s policy. If not, you should make modifications, as appropriate. 

IMPORTANT COMPLIANCE CONSIDERATION: One of the other common issues that 
comes up in these lawsuits occurs when an institution charges an overdraft fee on a 
transaction that was previously authorized. Most of the major regulators frown on this 
practice as well. The CFPB, in its 2015 Winter Supervisory Highlights, stated the issue as 
follows: 

Examiners also observed at one or more institutions the following sequence of 
events after the institutions switched balance-calculation methods: a financial 
institution authorized an electronic transaction, which reduced a customer’s 
available balance but did not result in an overdraft at the time of authorization; 
settlement of a subsequent unrelated transaction that further lowered the 
customer’s available balance and pushed the account into overdraft status; and 
when the original electronic transaction was later presented for settlement, 
because of the intervening transaction and overdraft fee, the electronic transaction 
also posted as an overdraft and an additional overdraft fee was charged. Because 
such fees caused harm to consumers, one or more supervised entities were found 
to have acted unfairly when they charged fees in the manner described above. 

Thus, if your policy is such that an overdraft fee could be charged on a transaction that 
had been previously authorized, you should, at a minimum disclose that that might 
happen. A better solution is to design a process (possibly working with your processors) 
to prevent that from happening. 
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iii. The third subsection, titled “Overdrafts,” was moved from the Withdrawals section to 
this new section. The purpose of the subsection is to explain how a discretionary 
overdraft program works. Note the checkbox options offering alternative language 
options, one that excludes reference to not charging fees for overdrafts caused by ATM 
withdrawals or one-time debit card transactions when the consumer has not opted-in. 
This option is being provided per customer feedback as we have found that some 
institutions simply do not offer the ability to opt in. 

iv. The fourth subsection is new and is titled “Nonsufficient Funds (NSF) fees.” One purpose 
of this new subsection is to obtain an agreement by the accountholder to charge an NSF 
fee where a transaction is returned unpaid. Another purpose is to explain that the 
financial institution does not control the number of times a transaction gets presented 
and that an NSF fee may be charged each time a payment is presented and returned 
unpaid. There are two hard-coded language options. The first includes the word 
“available” in a couple locations and should only be used by institutions that use the 
available balance method. 

IMPORTANT COMPLIANCE CONSIDERATION: One of the core claims of some of the 
recent lawsuits is that the financial institution is charging multiple NSF fees on the same 
transaction in violation of the institution’s own terms and conditions. If your institution 
already has a solution for this issue (e.g., your system flags the number of times a 
transaction is presented), you should modify this subsection (by using the blank line or 
open field option) to ensure the language matches your institution’s policy.  

v. The fifth subsection is also new. The subsection is titled “Payment Types.” The purpose 
of the section is to describe some of the various ways an accountholder can access 
money in their account, explain that different payment types use different processing 
systems and clear at different times, and reinforce the importance of practicing good 
account management. Consistent with the other subsections, we include a hard-coded 
text option and an open field text option. 

vi. The sixth subsection is also new. The subsection is titled “Balance Information.” The 
purpose of the section is to inform accountholders of the various ways they can check 
their balance information and to remind them of the importance of monitoring their 
account balance. Consistent with the other subsections, we include a hard-coded text 
option and an open field text option.  

vii. The seventh subsection is a paragraph that was moved from the Withdrawals section 
and given a heading titled “Funds Availability.” The first couple of sentences were 
modified slightly to reinforce that knowing when deposited funds will be made available 
for withdrawal can help an accountholder avoid fees. Otherwise, the remainder of the 
paragraph is unchanged.  

viii. The eighth subsection, titled “A Temporary Debit Authorization Hold Affects Your 
Account Balance,” was moved from the Withdrawals section. The purpose of this 
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subsection is to explain how certain holds can affect the amount of money available in 
an account to pay for other transactions.  

The language in this subsection was slightly modified to remove text explaining the 
standard difference between when an overdraft fee is charged versus when an NSF fee 
is charged. Instead, the language simply explains that an overdraft or NSF fee will be 
charged according to the institution’s NSF or overdraft fee policy. This change was made 
per customer request and gives institutions greater flexibility to define when an 
overdraft fee gets charged versus when an NSF fee gets charged.  

ix. The ninth subsection is titled “Payment Order of Items.” Previously this was on a 
standalone document (Form POI). However, upon making the decision to consolidate 
overdraft and NSF information into a single location, we decided the language fits better 
here. The purpose of the subsection is to disclose the institution’s payment order of 
items policy as well as to educate accountholders about the importance of knowing an 
institution’s payment order of items policy to help them avoid fees. If this subsection is 
completed, Form POI is no longer needed but could be used as a template to generate 
language to put in this subsection. Thus, Form POI continues to be available. 

If you have questions about any of the information above, please contact your Wolters Kluwer 
Account Manager. 


